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144. Finally, RESPONDENT acted listlessly on the only clear instruction that it took from the “real” Ms. 

Audi, which was her voicemail asking to contact a colleague while she was out of work [Res. Ex. 1]. This 

should have been enough to raise a suspicion by itself; though, RESPONDENT chose to ignore the 

voicemail and Mr. Royce responded to fake Ms. Audi, via the reply function on his telephone, for a 

transaction in the amount of USD 19,2 million [Cl. Q. 12]. This behavior is a clear indication of 

RESPONDENT’s carelessness in this business relationship. Considering the measures taken by 

CLAIMANT for the healthy conduct of its commercial relations, it is easy to see that RESPONDENT 

lacks due diligence.  

REQUEST FOR RELIEF  

145. In light of the above, CLAIMANT respectfully requests the Arbitral Tribunal to:  

1. Under Purchase Order No. 9601, order RESPONDENT to pay USD 38,4 million to CLAIMANT, 

with simple interest at the annual rate of 4% on the amount of USD 19,2 million from 4 May 2022 

onwards, and on the amount of USD 19,2 million from 1 July 2022 onwards;  

2. Authorize CLAIMANT’s new claim regarding Purchase Order No. A-15604 and order 

RESPONDENT to pay USD 12 million to CLAIMANT; 

3. Alternatively, accept CLAIMANT’s request for authorization of new claim as a request for arbitration 

and consolidate the separate proceedings.  

M E M O R A N D U M  F O R  C L A I M A N T  ⦿  3 6



CERTIFICATE OF AUTHENTICITY 

We hereby confirm that this Memorandum was written only by the persons whose names are 
listed below and who signed this certificate. We also confirm that we did not receive any 
assistance during the writing process from any person that is not a member of this team. 

  

 

 

Yağız Mete Akkaya Beyza Bayındır  İzgi Biçer İlkem Binbirçiçek     

Levent Erdoğan  Berrin Karadeniz Yiğit Özen  

Ahmet Barış Seçgin İhsan Batuhan Soydan  


	INDEX OF ABBREVIATIONS AND DEFINITIONS
	INDEX OF AUTHORITIES
	INDEX OF CASES AND AWARDS
	STATEMENT OF FACTS
	SUMMARY OF ARGUMENTS
	ISSUE I: The Arbitral Tribunal should authorize CLAIMANT’s new claim to the pending arbitration
	A. The Arbitral Tribunal has the authority to include CLAIMANT’s new claim to the pending arbitration, pursuant to Art. 23 (4) ICC Rules
	B. CLAIMANT meets the conditions in Art. 23 (4) ICC Rules to include its new claim to the pending arbitration
	1. Both claims are done under the same Framework Agreement that governs both Purchase Orders;  thus, reflect a single legal relationship between the Parties
	2. Inclusion of the new claim is not onerous, and it is a “noticeably” effective manner of conducting  arbitral proceedings that will save cost and time
	3. ToR that has been signed by the Parties neither limited bor exhaustively defined the issues to be determined based on Purchase Order No. 9601
	ISSUE II: In the alternative, the Arbitral Tribunal should consolidate the conditionally initiated separate arbitral proceedings
	A. CLAIMANT’s request for the new claim meets the conditions of a Request for Arbitration under Art. 4 ICC Rules and CLAIMANT will comply with the payment requirements
	1. CLAIMANT’s request contains all the relevant information as per Art. 4 (3) ICC Rules
	2. CLAIMANT has submitted its Request to the Secretariat and will pay USD 5,000 as filing fee
	B. The Arbitral Tribunal, along with the ICC International Court of Arbitration, has the authority to consolidate separate arbitral proceedings, pursuant to Art. 10 ICC Rules and Art. 41 Framework Agreement
	1. International commercial arbitration relies on the principle of party autonomy
	2. The Parties are free to choose procedural rules that govern the arbitral proceedings
	3. The Parties have stipulated to authorize the Arbitral Tribunal to consolidate separate arbitral proceedings, upon RESPONDENT’s request
	C. CLAIMANT meets the conditions pursuant to Art. 10 ICC Rules to consolidate separate arbitral proceedings
	1. The arbitral proceeding at hand is in between the same Parties
	2. Both Purchase Orders are under the same legal relationship, by the nature of the Framework Agreement
	3. The Arbitration Agreements in both Purchase Orders are compatible and they both stem from Art. 41 Framework Agreement
	ISSUE III: CLAIMANT is entitled to the full amount of payment under Purchase Order No. 9601
	A. CLAIMANT has performed all its contractual obligations regarding the production and delivery of the products
	B. Alleged change of bank account is invalid; thus, RESPONDENT has failed to perform its payment obligation
	1. Alleged change fails to fulfill the written modification requirements under Art. 40 Framework Agreement
	2. Even if the written modification requirements were accepted, CLAIMANT did not suggest such a change
	3. A reasonable person under the same circumstances would understand that the alleged change would not be made via e-mail
	4. RESPONDENT has failed to perform its payment obligation, resulting in a fundamental breach of the contract
	C. CLAIMANT does not have any kind of information or cooperation duties pursuant to CISG or the Danubian Contract Act; thus, did not cause RESPONDENT’s failure to perform pursuant to Art. 80 CISG
	1. CLAIMANT was not obliged to inform RESPONDENT about the cyberattacks
	a. Cooperation duties that stem from Danubian Contract Act are not applicable; since, the Parties have limited their choice of law to CISG
	b. CISG does not govern any sort of information duties between the Parties
	2. In the alternative, CLAIMANT’s information or cooperation duty would have started only after it had discovered the consequences of the cyberattacks
	D. RESPONDENT’s payment obligation cannot be reduced pursuant to Art. 77 CISG
	1. Art. 77 governs only the damages and how they can be mitigated; thus, cannot be applied to performance obligations
	2. CLAIMANT’s mitigation duty would only start after it had been informed of or had reasonably foreseen the breach of the contract
	3. If the Arbitral Tribunal deems Art. 77 CISG to be applicable to CLAIMANT’s request for payment, CLAIMANT has performed its mitigation duty, unlike RESPONDENT
	a. CLAIMANT has taken all the necessary measures for potential risks regarding increasing cyber security breaches in the automotive sector
	b. RESPONDENT has shown no efforts in order to prevent its foreseeable loss
	REQUEST FOR RELIEF

